
IN THE UNITED STATES COURT OF AP P EALS
FOR THE FIFTH CIRCUIT

No. 06-60708

KENESHA L. BARNES, ON BEHALF OF THE ESTATE OF SHERRIE
BARNES, DECEASED

Pla in t iff-Appellee-Cross-Appellan t
v.

KOPPERS INC.; BEAZER EAST INC., FORMERLY KNOWN AS BEAZER
MATERIALS AND SERVICES

Defendants-Appellan ts-Cross-Appellan ts

Appea ls from the United Sta tes Dist r ict  Cour t  
for  the Nor thern  Dist r ict  of Mississippi

Before J ONES, Chief J udge, and GARWOOD and J OLLY, Circu it  J udges.

EDITH H. J ONES:

Kenesha Barnes (“Barnes”) filed su it  aga inst  Koppers, Inc. (“Koppers”) and

Beazer  East , Inc. (“Beazer”), a lleging tha t  the companies’ opera t ions of a  wood

t rea tment  plant  in  Grenada, Mississippi, released environmenta l contamina t ion

tha t  caused her  mother ’s dea th  from breast  cancer .  Koppers and Beazer  moved

unsuccessfu lly for  summary judgment  on  the ground tha t  Barnes’s cla ims were

bar red by Mississippi’s genera l th ree-year  sta tu te of limit a t ions.  MISS. CODE

ANN. § 15-1-49.  Aft er  a  t h ree-week t r ia l, the ju ry found Koppers and Beazer

liable on  Barnes’s negligence cla im.  Because the sta te limita t ions sta tu te bars
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Barnes’s cla im and CERCLA’s provision  tolling limita t ions, 42 U.S.C. § 9658,

does not  preempt  the sta te sta tu te in  th is case, we REVERSE.

I.  BACKGROUND

Koppers and Beazer  have a t  var ious t imes owned and opera ted a  wood

t rea tment  facility (“ the P lan t ”), which  t rea t s ra ilroad crosst ies and u t ility poles

with  creosote, creosote mixtures, and pentachlorophenol.

 On May 18, 2003, Kenesha  Barnes filed a  wrongfu l dea th  su it  aga inst

Koppers and Beazer , a lleging tha t  her  mother  developed breast  cancer  because

she was exposed to dioxins and polycyclic a romat ic hydrocarbons (“PAHs”)

emit ted from the P lan t .  Kenesha  Barnes’s mother , Sher r ie Barnes, was

diagnosed with  breast  cancer  on  J une 13, 1997, and died from the disease on

September  7, 1998.  She had lived throughout  her  life in  a  home adjacent  to the

Plan t .

 Before t r ia l, the dist r ict  cour t  en tered an  order  gran t ing the companies’

mot ion  for  summary judgment  on  var ious sta te tor t  cla ims, bu t  it  rejected their

a rgument  tha t  Barnes’s remain ing cla ims, for  conspiracy and negligence, were

ba r red by the applicable th ree-year  sta tu te of limita t ions.  The jury found

Koppers and Beazer  liable solely on  Barnes’s negligence cla im and  awarded

Barnes $845,000 in  compensa tory damages.  The dist r ict  cou r t  r educed the

award to $785,000 and ordered the par t ies to bear  their  own costs.  This appea l

followed.

II.  DISCUSSION

Apar t  from the cour t ’s reject ion  of a  st a tu te of limita t ions bar , Beazer

cha llenges numerous ru lings by the dist r ict  cour t , including it s decisions

concern ing the admission  of exper t  t est imony and it s unprecedented order

t ransfer r ing any fu ture t r ia ls in  the case to another  division  with in  the Nor thern

Dist r ict  of Mississippi.  Koppers joins Beazer ’s appea l and a lso contends tha t  the

dist r ict  cour t  er red in  holding it  liable, without  any evident ia ry inqu iry, a s a
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successor -in-in terest  to Beazer .  Barnes cross-appea ls the dist r ict  cour t ’s order

to bear  her  own cour t  cost s.  Many of these issues ra ise t roubling quest ions

about  the handling of th is case, which  is the fir st  to be t r ied in  an  “ inventory” of

severa l hundred simila r  su it s aga inst  Beazer  and Koppers pending on  the

dist r ict  cour t ’s docket .  We cannot  reach  most  of these issues, however , because

Barnes’s cla im is bar red by limita t ions.

A.

Most  Mississippi tor t  cla ims a re governed by a  th ree-year  sta tu te of

limita t ions.  S ee MISS. CODE ANN. § 15-1-49.  The key issue here is when  the

limita t ions per iod commenced.  The par t ies agree tha t  § 15-1-49(2), the “ la ten t

discovery ru le,” applies in  th is case.  Subsect ion  (2) sta tes:

In  act ions for  which  no other  per iod of limita t ion  is prescr ibed and
which  involve la ten t  in jury or  disease, the cause of act ion  does not
accrue un t il the pla in t iff has discovered, or  by reasonable diligence
should have discovered, the in jury.”

MISS. CODE ANN. § 15-1-49(2) (emphasis added).  Beazer  and Koppers contend

tha t  the sta tu te of limita t ions commenced when Barnes’s mother  was diagnosed

with  breast  cancer , and the cla ims a re bar red.  More than  five years elapsed

between  Sher r ie Barnes’s diagnosis in  1997 and the filing of th is lawsuit  in  2003;

more than  four  years elapsed between  Sher r ie Barnes’s dea th  and the in it ia t ion

of the lawsuit .  Barnes contends, however , tha t  the su it  was t imely filed with in

a  year  from the da te tha t  her  a t torney’s invest iga t ion  fir st  uncovered the a lleged

link between  Plan t  emissions and her  mother ’s cancer .

The dist r ict  cour t  agreed with  Barnes and held tha t  the cause of act ion  did

not  accrue un t il Barnes knew of both  the in jury and it s cause.  This cour t

reviews de novo the dist r ict  cour t ’s determina t ion  of sta te law.  Am . Waste &

Pollu tion  Con trol Co. v. Browning-Ferris, Inc., 949 F .2d 1384, 1386 (5th  Cir .

1991).
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We conclude tha t  the dist r ict  cou r t  er red in  adopt ing Barnes’s sta tu tory

in terpreta t ion .  The firmest  rebuke to th is in terpreta t ion  is the language of the

sta tu te it self, which   refers on ly to discovery of the in jury, not  to discovery of it s

cause.  The la ten t  discovery sta tu t e differs markedly from Mississippi’s

limita t ions provision  govern ing medica l malpract ice su it s, which  commences

only when  the negligent  act  “ sha ll or  with  reasonable diligence might  have been

fir st  known or  discovered. . . .”1  Tha t  the medica l malpract ice provision  refers

to discovery of the “neglect ” as opposed to the “ in jury” evidences the legisla ture’s

ability to cra ft  a  discovery ru le like tha t  advoca ted by Barnes, and reinforces the

limited scope of the la ten t  discovery provision .

The Mississippi Supreme Cour t  explicit ly acknowledged the in jury-based

provision  in  Owens-Illinois, Inc. v. Edwards, and rejected, a lbeit  in  dicta, the

proposit ion  tha t  a  pla in t iff must  discover  the cause of her  in jury before a  cause

of act ion  accrues.  573 So. 2d 704, 709 (Miss. 1990).  In  Edwards, the pla in t iffs

filed su it  aga inst  the defendants for  in jur ies a llegedly a t t r ibu table to a sbestos

exposure.  The Mississippi Supreme Cour t  sta ted:

The cause of act ion  accrues and the limita t ions per iod begins to run
when the pla in t iff can  reasonably be held to have knowledge of the
in jury or  disease. . . . T hough the cause of the in jury and  the
causative relationsh ip between  the in jury and  the in jurious act or
product m ay also be ascertainable on  th is date, these factors are not
applicable under § 15-1-49(2), as they are under M IS S . CODE AN N .
§ 15-1-36.

Id . (emphasis added).

Barnes cites subsequent  decisions by the Mississippi Supreme Cour t , bu t

none is inconsisten t  with  the cour t ’s specific sta tement  in  Edwards.  In  S chiro

v. Am erican  T obacco Co., 611 So. 2d 962, 965 (Miss. 1992), the cour t  expla ined
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tha t  a  cause of act ion  based upon a  la ten t  disease accrues when  the in jured

par ty becomes aware of her  in jury —  in  tha t  case, when  the pla in t iff was

diagnosed with  lung cancer .  The pla in t iff’s mere belief tha t  she m ight have

cancer  was insufficien t  to sta r t  the sta tu te of limita t ions.  Id .  The cour t  noted

tha t :

[t ]he conten t ion  tha t  Sch iro should have brought  su it  . . . a fter
discovery of the mass a lso fa ils.  It  could be a rgued tha t  a t  th is
poin t , Schiro was aware of her  in jury.  However , as a forement ioned,
Schiro did not  actua lly know tha t  she had cancer , an  in jury
connected with  smoking.

Id .  Although the cour t  observed tha t  cancer  is “ an  in jury connected with

smoking,” it  repea tedly sta ted tha t  the pla in t iff’s cause of act ion  accrued when

she was diagnosed with  cancer .  Id .  The cour t  did not  emphasize or  even  discuss

the t ime a t  which  the pla in t iff lea rned her  cancer  was a t t r ibu table to smoking.

S chiro is consisten t  with  Edwards; the fina l phrase quoted above does not

announce a  differen t  discovery ru le.  Barnes’s reliance on  S arris v. S m ith ,

782 So. 2d 721 (Miss. 2001) is a lso misplaced.  In  S arris, the Mississippi

Supreme Cour t  held, “ . . . the sta tu te of limita t ions can  be tolled un t il a  pla in t iff

ga ins actua l knowledge of the defendant ’s negligent  conduct  even  if tha t

knowledge is not  ga ined unt il years a fter  the dea th  tha t  is the basis for  the su it .”

Id . a t  724 (applying MISS. CODE . ANN. § 15-1-36).  S arris, however , is a  medica l

malpract ice case in terpret ing § 15-1-36, the medica l malpract ice sta tu te of

limita t ions.  S ee S utherland  v. Estate of R itter, 959 So. 2d 1004, 1008-09 (Miss.

2007).  Thus, the Mississippi Supreme Cour t  has not  depar ted from it s sta te-

ment  in  Edwards.

Cases decided by the Mississippi Cour t  of Appea ls a lso do not  undermine

the clear  sta tement  of the Edwards cour t .  Barnes relies on  May v. Pulm osan

S afety Equipm ent Corp., bu t  whether  the pla in t iff had knowledge of causa t ion

was not  there a t  issue.  948 So. 2d 483, 485 (Miss. App. 2007) (cit ing S arris, 782
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So. 2d a t  724).  May ’s cita t ion  to S arris in  any event  suggests tha t  the cour t

confla ted the medica l malpract ice sta tu te of limita t ions, § 15-1-36, with  the

per sona l in jury sta tu te of limita t ions, § 15-1-49.  Likewise, the in termedia t e

cour t ’s confusing divided decision  in  Cannon v. Mid-S outh  X-R ay Co., 738 So. 2d

274 (Miss. App. 1999), seems to tu rn  more on  the da te of diagnosis than  on  the

pla in t iff’s discovery of the cause of her  in jury.  Moreover , because neither  May

nor  Cannon  offers any ana lysis of the above-quoted sta tement  from Edwards,

th is cour t  is especia lly hesitan t  to a t t r ibu te to them a  holding tha t  seems

ir reconcilable with  Edwards.

F ina lly, th is cour t ’s  decision  in  Kem p v. G.D. S earle & Co. does not  require

a  differen t  resu lt .  103 F .3d 405 (5th  Cir . 1991). In  Kem p, the pla in t iff a rgued

tha t  use of an  in t rau ter ine device caused her  t o develop pelvic in flammatory

disease ("PID") and to become infer t ile.  Id . a t  407.  Though her  cla im for  PID

was bar red under  § 15-1-49, the pla in t iff a rgued tha t  her  in fer t ility gave r ise to

a  second cause of act ion .  Id .  This cour t  disagreed, holding tha t  "Kemp's in jury

was the PID and tha t  the sta tu te of limita t ions began  to run  when she knew of

her  in jury and it s cause, not  when  she la ter  discovered a ll of the consequences

and complica t ions of the PID."  Id . a t  410.  This language referencing “cause”

was dicta  because pla in t iff’s knowledge of causa t ion  was not  a t  issue.2

In  sum, the cases cited by the dist r ict  cour t  and by Barnes do not  overcome

the pla in  language of the sta tu te it self, which  references on ly the in jury, and the

Mississippi Supreme Cour t ’s direct ive in  Edwards.  Under  § 15-1-49, a  cause of

act ion  accrues when  the pla in t iff has knowledge of the in jury, not  knowledge of

the in jury and it s cause.  Barnes’s cla ims a re bar red under  § 15-1-49.
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B.

As an  a lterna t ive to her  sta te law argument , in  one paragraph  of her  br ief

compr ising two sen tences, Barnes makes a  federa l preempt ion  cla im based on

§ 309 of the Comprehensive Environmenta l Response, Compensa t ion , and

Liability Act  (“CERCLA”), 42 U.S.C. § 9658.  Barnes a lso cited th is provision  to

the dist r ict  cour t , which  had no need to consider  it .  Despite the brevity of her

br iefing, the poin t  is not  so insufficien t ly ra ised as to be waived.  S ee FED. R.

APP . P. 28(a)(9); Atwood  v. Union  Carbide Corp., 847 F .2d 278, 280 (5th  Cir .

1988) (“We libera lly const rue br iefs in  determin ing issues presen ted for  review;

however , issues not  ra ised a t  a ll a re waived.”).

Sect ion  9658 is a  tolling provision  tha t  applies to some sta te-law tor t

act ions st emming from exposure to hazardous substances.   Where applicable,

§ 9658 prevents a  sta te limita t ions per iod from commencing unt il a  pla in t iff

knows or  should know of both  her  in jury and it s cause.  The relevant  por t ion  of

§ 9658 sta tes:

In  the case of any act ion  brought  under  Sta te law for  persona l
in jury, or  proper ty damages, which  a re caused or  cont r ibu ted to by
exposure to any hazardous substance, or  pollu tan t  or  contaminant ,
released in to the environment  from a  facility, if the applicable
limita t ions per iod for  such  act ion  (as specified in  the Sta te sta tu te
of limita t ions or  under  common law) provides a  commencement  da te
which  is ea r lier  t han  the federa lly required commencement  da te,
such  per iod sha ll commence a t  the federa lly required commence-
ment  da te in  lieu  of the da te specified in  such  Sta te sta tu te.

42 U.S.C. § 9658(a)(1).  The “ federa lly required commencement  da te” is

the da te the pla in t iff knew (or  reasonably should have known) tha t
the persona l in jury or  proper ty damages . . . were caused or
cont r ibu ted to by the hazardous substance or  pollu tan t  or
contaminant  concerned.
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42 U.S.C. § 9658(b)(4).  Barnes contends tha t  § 9658 preempts sta te law in  all

toxic tor t  act ions, including th is one.  Under  th is const ruct ion , Barnes submits

her  act ion  was t imely filed.

Barnes’s conten t ion  necessar ily embraces the preempt ive scope of § 9658

and it s poten t ia l applica t ion  in  her  case.  The preempt ive reach  of § 9658 is not

clear .  Congress enacted § 9658 as par t  of a  bundle of amendments to CERCLA

known as the Super fund Amendments and Reauthor iza t ion  Act  of 1986

(“SARA”).  PUB. L. NO. 99-499, 100 STAT. 1613.  Sect ion  9658 was a  compromise

provision ; it  in it ia lly appeared only in  the House version  of the bill, and was

adopted in  conference with  lit t le discussion  on  the legisla t ive record.  Since it s

passage, the Congressiona l in ten t  beh ind the proper  scope of § 9658 preempt ion

has been  the subject  of much deba te among the federa l cour t s.3  Barnes cites one

case, bu t  her  br iefing ignores the deba te.

As the par ty asser t ing federa l preempt ion  of sta te law, however , Barnes

bears the burden  of persuasion .  AT &T  Corp. v. Pub. Util. Com m ’n of T exas,

373 F .3d 641, 645 (5th  Cir . 2004); S ilkwood v. Kerr-McGee Corp., 464 U.S. 238,

255, 104 S. Ct . 615, 625 (1984).  Under  well-set t led law, Barnes must  persuade

the cour t  tha t  Congress in tended § 9658, read with in  the en t ire context  of

CERCLA, fu lly to preempt  sta te tolling provisions, and she must  overcome the

presumpt ion  aga inst  preempt ion  on  th is subject  involving h istor ic sta te police

powers.  Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S. Ct . 2240, 2250 (1996).

No doubt  Congress in tended to preempt  less favorable sta te law tolling

provisions for  cer ta in  toxic tor t  cases.  The quest ion  ra ised here is the in tended
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scope of such  preempt ion .  If the exten t  of Congress’s preempt ive in ten t  is

unclear , the presumpt ion  favors a  finding of limited preempt ion .  Id .

The terms used in  § 9658 to descr ibe the scope of preempt ion  a re those

used throughout  CERCLA.  Each  of these — “hazardous substance,” “ release,”

“ facility” — has a  specific sta tu tory defin it ion .4  The CERCLA defin it ions a re

ext remely broad, bu t  even  CERCLA has exclusions from it s coverage.5

Moreover , the sta tu te’s regime of not ifica t ion ,  remedia t ion  and shared cleanup

liability has been  character ized by th is cour t  as per ta in ing to “ abandoned,” not

“exist ing” sites.  S ee Cox v. City of Dallas, 256 F .3d 281, 296 n .25 (cit ing O’Reilly,

et  a l., R CR A and S uperfund  § 2.02, a t  2-3 (st a t ing tha t  “CERCLA applies to

abandoned sites, and RCRA dea ls with  today’s genera tors”)).  Thus, it  might  be

argued tha t  § 9658 is confined to cla ims a r ising from hazardous waste sites

where CERCLA enforcement  act ions have been  taken  or  pursued, whether  by

government  or  pr iva te par t ies.  The cont ra ry posit ion , tha t  § 9658 is a ll-

preempt ive of less generous sta te law toxic tor t  tolling provisions, never theless

has suppor t .  O’Connor v. Boeing N . Am ., Inc., 311 F .3d 1139, 1149 (9th  Cir .

2002) (“Sect ion  9658 applies to act ions tha t  asser t  sta te law cla ims without  an

accompanying CERCLA cla im.”); T ucker v. S . Wood Piedm ont Co., 28 F .3d 1089,

1091 (11th  Cir . 1994) (assuming, without  discussion , tha t  § 9658 applied to

preempt  the sta te sta tu te of limita t ions a t  issue).  But  th is posit ion  ignores the

sta tu tory exempt ions from CERCLA and the defin it ions themselves, and runs

afoul of the pr inciple tha t  t erms included in  a  sta tu te must  have consisten t
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meanings th roughout .  S ee S orenson  v. S ec’y of T reasury, 475 U.S. 851, 860,

106 S. Ct . 1600, 1606 (1986); see also S ierra Club v. S eaboard  Farm s, Inc., 387

F.3d 1167, 1175 (10th  Cir . 2004).

In  a  rela ted vein , the Seventh  Circu it  ana lyzed § 9658 in  rela t ion  to the

cla im of a  worker  who was a t tempt ing to sue both  h is employer  and a  provider

of asbestos to which  he had been  exposed many years ear lier  in  the workplace.

Covalt v. Carey Canada, Inc., 860 F .2d 1434, 1435 (7th  Cir . 1988).  Despite the

facia l breadth  of the tolling provision , the cour t ’s in terpreta t ion  cen tered on  the

CERCLA defin it ion  of "release" as excluding “exposure to persons solely with in

a  workplace . . . .”  Id . a t  1436 (cit ing 42 U.S.C. § 9601(22)).  The cour t  concluded

tha t  the imbedded limita t ion  prevented § 9658 from extending the sta te sta tu te

of repose aga inst  both  poten t ia l defendants.  Covalt ha rdly car r ies t he day for

Koppers and Beazer  here, where a rguably the “ release” of the toxic chemica ls in

soot  from the P lan t  might  be covered by CERCLA, but  the Covalt cour t  poin ts

out  tha t  the CERCLA has defined limit s:  “ It  does not  regula te emissions from

exist ing sources (the subject  of the Clean  Air  and Clean  Water  Acts) or  the levels

of toxic substances permit ted a t  work . . . .”  Id . a t  1437.  And it  notes tha t   the

cost  of giving the provision  the broadest  possible meaning would “preempt  wide

sweeps of sta te law —  someth ing we do not  ligh t ly a t t r ibu te to Congress.”6

The ambiguous scope of § 9658 suggests limit ed preempt ion , bu t  it  a lso

author izes our  resor t  to legisla t ive h istory to cla r ify the in ten t  of Congress a t  the

t ime of enactment .  S ee Perrone v. Gen . Motors Acceptance Corp., 232 F .3d 433,

440 (5th  Cir . 2000).  The h istory here is unusua lly helpfu l, inasmuch as the

conference repor t  accompanying the fina l version  of SARA expla ins tha t  § 9658
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was drafted in  response to a  study mandated by § 301(e) of CERCLA.  132 Cong.

Rec. H9032-04 (1986); 42 U.S.C. § 9651(e).  Tha t  study (the “301(e) Repor t ”),

au thored by a  panel of twelve dist inguished a t torneys, was in tended to iden t ify

poten t ia l a reas for  reform in  sta te and federa l law.7  Comment ing tha t  in  some

sta tes limita t ions per iods might  commence before a  pla in t iff became aware of

both  h is in jury and it s cause, the panel recommended, among other  th ings,

“discovery ru les” to facilit a te recovery in  appropr ia te cases.  § 301(e) Repor t , a t

43.  Throughout  it s repor t , however , the 301(e) panel emphasized tha t  it  was not

proposing genera l toxic tor t  reform.  Ra ther , it  was concerned with  exposure to

hazardous waste tha t  was a lready governed by the exist ing provisions of

CERCLA:

CERCLA is not  a  regula tory sta tu te in  the same sense as the Clean
Air  and Clean  Water  Acts, or  as the Toxic Substances Cont rol
Act— i.e., it  does not  provide for  the regula t ion  of hazardous
emissions, or  with  the regula t ion  of the product ion  or  dist r ibu t ion
of toxic or  hazardous substances.

§ 301(e) Repor t , a t  42.  In  summary, “ the remedies discussed in  th is repor t  a re

lega l remedies for  persona l in jury . . . r esu lt ing from the spills of hazardous

subst ances and disposa l of hazardous wastes for which  CER CLA provides

cleanup and  rem edial activities.”  Id . (emphasis added).

The 301(e) repor t  was limited to act ivit ies a lready fa lling under  the ambit

of CERCLA.  Congress adopted the 301(e) panel’s work in  § 9658.  132 Cong. Rec.

H9032-04 (“This sect ion  addresses the problem ident ified in  the 301(e) study.”).

Congress did not  indica te in  the legisla t ive h istory tha t  it  in tended to exceed the

scope of CERCLA or  the 301(e) Repor t .  Ra ther , the h istory shows tha t  § 9658,
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as a  par t  of CERCLA, was in tended to opera te with in  it s bounds.  Covalt,

860 F .2d a t  1438; U.S . Gypsum , 882 F .2d a t  869.8

We are obliged to ra ise quest ions about  the preempt ive scope of § 9658

because of Barnes's globa l asser t ion , and they may be usefu l in  fu ture

discussions of the subject .  In  the end, however , we will a ssume tha t  the

provision  poten t ia lly supersedes Mississippi Code § 15-1-49.   Even  so,  because

§ 9658 is imbued with  the terminology of CERCLA, and because we a re to

presume, absent  manifest  Congressiona l in ten t , tha t  Congress did not  in tend

broad preempt ion  in  the t radit iona l field of sta te tor t  remedies, we conclude tha t

§ 9658 opera tes on ly where the condit ions for  CERCLA cleanup a re sa t isfied.

This does not  mean , as Beazer  asser t s, tha t  a  CERCLA su it  must  be pending or

tha t  the pla in t iff's sta te law in jury cla ims have to be filed in  conjunct ion  with  a

CERCLA suit .  S ee O’Connor v. Boeing, 311 F .3d 1139, 1148-49 (9th  Cir . 2002).

The sta tu tory text  furn ishes no such  limita t ion .   But  the pla in t iff must , as the

proponent  of a  defense to the sta te sta tu te of limita t ion , ca r ry her  bu rden  to

prove tha t  she is en t it led to the benefit  of the discovery ru le.  S ee O’Connor, 311

F.3d a t  1150.  She must  prove tha t  her  cla ims a rose from a  "release" of

"haza rdous substances" in to the "environment ," as well as other  case-specific

precondit ions establish ing tha t  the defendant ’s "facility" fa lls with in  CERCLA.

In  th is case, § 9658 was ra ised by Barnes a s an  a fter thought , and she

overbroadly const rues it s preempt ive scope.  As a  resu lt , she fa iled to offer

evidence or  br iefing expla in ing how the P lan t's soot  emissions give r ise t o

CERCLA coverage th rough the sta tu tory terms used in  § 9658.  Lacking such
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necessary proof, we a re const ra ined to reject  Barnes’s plea  for  tolling the sta te

sta tu te, § 15-1-49.

III.  CONCLUSION

Because Barnes’s cla im is bar red by the Mississippi sta tu te of limita t ions,

her  case cannot  proceed.  We REVERSE the judgment  of the dist r ict  cour t  in

favor  of Barnes, and RENDER judgment  in  favor  of the Defendants.


